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FOR

SENATE BI LL NO 280

AN ACT
To repeal sections 191.227, 538.210, and

2
3 538. 225, RSWMb, and to enact in lieu thereof
4 four new sections relating to tort reform

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLONG

Section A Sections 191.227, 538.210, and 538. 225, RSM,
are repeal ed and four new sections enacted in lieu thereof, to be
known as sections 191.227, 538.210, 538.225, and 538.226, to read
as foll ows:

191.227. 1. Al physicians, chiropractors, hospitals,
dentists, and other duly licensed practitioners in this state,
herein called "providers”, shall, upon witten request of a
patient, or guardian or legally authorized representative of a
patient, furnish a copy of his record of that patient's health

hi story and treatnment rendered to the person submtting a witten

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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request, except that such right shall be limted to access
consistent wwth the patient's condition and sound therapeutic

treatment as determned by the provider. |f the patient is

deceased, persons described in subdivisions (2), (3), (4), (5),

(6), and (7) of subsection 2 of section 194.220, RSMb, shall be

authori zed to consent to the release of nedical records pursuant

to this section. Beginning August 28, 1994, such record shall be

furnished within a reasonable tine of the receipt of the request
t heref or and upon paynent of a handling fee of fifteen dollars
plus a fee of thirty-five cents per page for copies of docunments
made on a standard phot ocopy nachi ne.

2. Notw thstanding provisions of this section to the
contrary, providers may charge for the reasonable cost of al
duplications of nmedical record material or information which
cannot routinely be copied or duplicated on a standard commerci al
phot ocopy machi ne.

3. The transfer of the patient's record done in good faith
shall not render the provider liable to the patient or any other
person for any consequences which resulted or may result from
di scl osure of the patient's record as required by this section.

4. Effective February first of each year, the handling fee
and per-page fee listed in subsection 1 of this section shall be
i ncreased or decreased annual |y based on the annual percentage
change in the unadjusted, U S. city average, annual average

inflation rate of the nedical care conponent of the Consuner
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Price Index for Al U ban Consuners (CPI-U). The current
reference base of the index, as published by the Bureau of Labor
Statistics of the United States Departnent of Labor, shall be
used as the reference base. For purposes of this subsection, the
annual average inflation rate shall be based on a twelve-nonth
cal endar year beginning in January and ending in Decenber of each
precedi ng cal endar year. The departnent of health and senior
services shall report the annual adjustnent and the adjusted
handl i ng and per-page fees on the departnment's Internet website
by February first of each year.

538.210. 1. In any action against a health care provider
for damages for personal injury or death arising out of the
rendering of or the failure to render health care services, no
plaintiff shall recover nore than [three] four hundred fifty
t housand dol | ars [per occurrence] for noneconom c damages from
any one defendant as defendant is defined in subsection 2 of this
secti on.

2. "Defendant" for purposes of sections 538.205 to 538. 230
shal | be defined as:

(1) A hospital as defined in chapter 197, RSMo, and its

enpl oyees and physi ci an enpl oyees who are insured under the

hospital's professional liability insurance policy or the
hospital's self-insurance nmaintained for professional liability
pur poses;

(2) A physician, including his nonphysician enpl oyees who
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are insured under the physician's professional liability
i nsurance or under the physician's self-insurance maintained for
professional liability purposes;

(3) Any other health care provider having the |egal
capacity to sue and be sued and who is not included in
subdi visions (1) and (2) of this subsection, including enployees
of any health care providers who are insured under the health
care provider's professional liability insurance policy or
sel f-insurance maintained for professional liability purposes;,

(4) No hospital shall be liable to any plaintiff based on

the action or onissions of any physicians or any physician who is

not an enpl oyee of that hospital, reqgardl ess of the existence of

any facts or circunstances which may support a finding that the

physician is an agent of the hospital provided that the physician

is insured for the claimasserted.

3. In any action against a health care provider for damages
for personal injury or death arising out of the rendering of or
the failure to render health care services, where the trier of
fact is a jury, such jury shall not be instructed by the court
with respect to the limtation on an award of noneconom c
damages, nor shall counsel for any party or any person providing
testimony during such proceeding in any way informthe jury or
potential jurors of such limtation.

4. Ef fective January 1, 2008, the Ilimtation on awards for

noneconom ¢ damages provided for in this section shall be
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i ncreased or decreased on an annual basis effective January first
of each year in accordance with the Inplicit Price Deflator for
Personal Consunption Expenditures as published by the Bureau of
Economi c Analysis of the United States Departnment of Commerce.
The current value of the Iimtation shall be cal cul ated by the
director of the departnment of insurance, who shall furnish that
value to the secretary of state, who shall publish such value in
the M ssouri Register as soon after each January first as
practicable, but it shall otherw se be exenpt fromthe provisions
of section 536.021, RSM.

5. Any provision of law or court rule to the contrary
notw t hst andi ng, an award of punitive damages against a health
care provider governed by the provisions of sections 538.205 to
538. 230 shall be made only upon a showng by a plaintiff that the
heal th care provider denonstrated wllful, wanton or malicious
m sconduct with respect to his actions which are found to have
injured or caused or contributed to cause the damages clained in
the petition.

538.225. 1. In any action against a health care provider
for damages for personal injury or death on account of the
rendering of or failure to render health care services, the

plaintiff or [his] the plaintiff's attorney shall file an

affidavit with the court stating that he or she has obtained the
witten opinion of a legally qualified health care provider which

states that the defendant health care provider failed to use such
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care as a reasonably prudent and careful health care provider
woul d have under simlar circunstances and that such failure to
use such reasonable care directly caused or directly contri buted
to cause the damages clained in the petition

2. The health care provider who offers such opinion shal

have education, training, and experience in a like area of

expertise as the defendant health care provider. The affidavit

shall state the qualifications of such health care providers to
of fer such opini on.

3. A separate affidavit shall be filed for each defendant
named in the petition.

4. Such affidavit shall be filed no | ater than ninety days
after the filing of the petition unless the court, for good cause
shown, orders that such tinme be extended.

5. If the plaintiff or his attorney fails to file such
affidavit the court [may] shall, upon notion of any party,

di smi ss the action agai nst such noving party w thout prejudice.

538. 226. 1. The portion of statenents, witings, or

benevol ent _gestures expressing synpathy or a general sense of

benevol ence relating to the pain, suffering, or death of a person

shall be inadm ssible as evidence of an adm ssion of liability in

a civil action. A statenent of fault, however, which is a part

of, or in addition to, any of the above shall not be inadnissible

pursuant to this section.

2. As used in this section "benevol ent gestures" neans




actions which convey a sense of conpassion or comm seration

emanati ng from humane i nmpul ses.




